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- UNITED STATES ENVIRONMENTAL PROTECTION AGENCY -
.. BEFORE THE REGIONAL ADMINISTRATOR

In the Matter_of )

| ) |
* CLOROBEN CHEMICAL CORPORATION 3  I.F. & R. Docket
, Sy No. II-87C -
) :

Respondent

INITIAL DECISION

"Preliminary Statement

This is a. proeeeding under Sec. 14(a) of the Federa]

'»Insect1c1de Fung1c1de and Rodent1c1de Act as amended
f_[7 U.S.cC. 136 1(a)], 1973 Supp s for the assessment. of a

civil pena]ty for v1o]at1on of the Act

On July 14 1975 the D1rector of the Env1ronmenta1

Programs D1v1s1on, United. States Env1ronmenta1 Protect1on o

Agency, Region II ("complainant") issued a ‘Complaint and
Notice of Opportunity'for Hearing,'charging the C]oroben

Chemical Corporat1on ("respondent") with v1olat1ons of the

,iAct. An extens1on of time to September 15, 1975 was granted

for the f111ng of an answer and sa1d answer was du1y filed

by letter dated September 11, 1975

' ; On. November 6, 1975 comp]a1nant S Amended Comp]a1nt and

‘Not1ce of 0pportun1ty for Hearing was served upon respondent

4;t?dpursuant to 40 CFR §168 3](c) and cons1stent w1th my Order of

&
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‘October 23, 1975 grahting Teave to file said Amended P

; Complaint. The originaIIComp1aint wasfémended by with-
;_ ‘ J.drawing one of the two charges contained thetein and -
% H:‘addiné two‘additiqnal‘charges.?ﬂ?"l‘?' H).A ‘
| The Amended Comp]aint‘charged respdndent with vio-
Tation of Sec. 12(a)(1)(E) [7 U.S.C. §136§(a)(1)(E)] by
holding for sa]é‘aVpesticide-ca]]ed»B]ue Seal Root Raider
on’ or about January 8, ]9757ianearnéy, NewvdefSey,-whﬁch
pestitide was not in comp1ian¢e with‘the'prqvisﬁons_Bf
; CFIFRA dn that: o
o . 1. Said pesticide was misbranded in that the
| T -~ label borne by the:product failed to bear
- - ._van,ingredient.statementagiving_the_name'and ~
‘7 el - percentage of each of the active ingredients,
__ e _ together with the total percentage of the .
AR inert ingredients. (FIFRA, as amended, - Co
o o . Section 12(a)(1)(E); Section 2(q)(2)(A).) .
oy ' - Specifically, said product did not bear
% ’ any ingredient statement. - :

2. Said pesticide was misbranded in that the
~label did not bear on the front panel or the
part of the label displayed under- customary
‘conditions of ‘purchase the warning statement
“Keep out of reach of children," and- the B
~ appropriate signal work ("Danger"). (FIFRA,
as amended, Section 12(a)(1)(E); Section 2(q)
- (1)(G).) -Specifically, the statement "Keep 3
~out of reach of children" appeared on a side . A
- panel of the product's Tabel, and the signal - - ep
-~ word "Danger" did not appear at all.. . ~— - . y
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: o . . 3. Said pesticide was misbranded in that the
Th : precautionary labeling was not so placed as
to render it conspicuous and likely to be read -
~under customary conditions of purchase.- (FIFRA, i
- as amended, Section 12(a)(1){E); Section 2(q)(1) . -
(E).) Specifically, the ‘Tabel of said product
did not bear the precautionary word "poison" on.
the front panel as required in connection with
the product's approved registration, and by
- applicable regulations. (40 CFR 162.9(b).)

e . 4. Said peéticide was misbranded in that the label

T TP S . . borne by the product failed to bear the product's

B T S assigned registration number. -(FIFRA, as anfended, -
- Section 12(a)(1)(E); Section 2(q)(2)(C)(v).) ° R
A e s B “Although Complainant asserts that'thé'Agenéy'51Civil o
H l.Pena]ty'ASSessment Schedule (39_F.§..277T3) would have per-.
‘mitted assessment under Sec. 14(a) of FIFRA 1972 ‘of a total

L of $11,800.00 for the four violations charged in the Amended
‘ | Comp]aint,l/ an assessment of $5,000.0_0~ for the four viola-

":tions‘haé;been proposed as follows:

It

Charge 1 (No ingfedient statement): $3,000.

Charge 2 (Legend "Keep out of reach of children"
e ., not on front panel/Failure of label. to
 bear signal word “Danger"): $1,500. @

*”L ~Charge 3 {Precautionary word "Poison" not on
" front of label): $500. ‘

s

~ Charge 4 (Failure of label to bear registration
~ s number): - No monetary penalty. - '

-1/ . Charge Code E5 gtoxicity level:. Danger;: $5,000.
oo - Charge Code E2 (toxicity level: Danger): $2,800.
... ¢# " Charge Code E14 (toxicity level: Danger): $2,800.
IR Code E9 (violation appearing in combination with .
than tw0'additiona1‘chargesg: $1,200. ot _
Penalty Assessment Schedule, ‘39 F.R..27713 -~ - .
ly 31,.1974).3 ST EE R N
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It shou]d be noted that ne1ther the ALJ nor the Reg1ona1 e
Adm1nwstrator is bound by the amount of proposed pena]ty in .
the Comp1a1nt See 40 CFR 168 46(b) and 168. 60 (b)(3) _ |

The Respondent through counse] f11ed an Answer wh1chl_f,-
adm1ts that all technical v1o]at1ons a]]eged did ex1st

-See also TR. pp. .5 and 10. And further the parties st1pu-
.1ated EPAX 1 to all other facts re]evant to th1s proceed-
.ing, such as the off1c1a1 visit by the Consumer Safety
Inspector the obta1n1ng of the samp]es, the label 1n

:h ,.af , f question, Res Exh. 1, and to the fact.: that the product .

- _ waS‘proper]y~registered with EPA under No "5819 2. ‘

; ~ The quest1on then to be decwded here re]ates sole]y toryi

. B the assessment of a civil pena]ty ' | | |
é;"f : ' Respondent does assert in its Answer that there are mit-

] | : 1gat1ng c1rcumstances as fo]]ows _ ., | |

't ﬂ};fh‘, ":" ‘ ]-. Respondent d1d not prepare the 1abe] in questaon,

G fbut acqu1red 1t as the resu]t of the purchase of all pro-

perty-of the Blue Seal Chem1ca] Co approx1mate1y e1ght |

years ago and cont1nued to ‘use 1t

2. On1y 32 50- 1b drums of the. product were sold dur-

ing the most recent fiscal year w1th a sa]e value of approx- -

'j1mate1y $650 00.




~are appropr1ate for a Journeyman or master p]umber. e

-~ 5
3{‘ The product was 1mmed1ate]y w1thdrawn from sale
and the. rema1n1ng stock in 50- lb drums was empt1ed from its
conta1ners upon not1f1cat1on of 1abe] defic1ency
V{ 4, The purchase and use of the product is 11m1ted to

profe5510nals on]y (p1umb1ng who]esa]ers) as is stated on

- the ]abe]

D The product was not ava11ab]e for reta11 purchase

‘by the genera] pub11c and, in fact “the d1rect1ons for use

-4

6. ~While the 1nformat1on requ1red on the ]abel 1s in

. techn1ca1 v1o]at1on of the Act, Respondent asserts 1t does

o set forth sufficient 1nformat1on to accomp11sh the Act 3 pur- .

pose; 1nc]ud1ng 1ngred1ents, caut1onary warn1ngs, sku]] and
crossbones and d1rect10ns for use.
17. Even though the requ1red 1nformat1on is not set

forth on the front pane] the drum being 12" in dlameter

' affords the purchaser or user a full view of the entire

"label

The proceedings were ~conducted pursuant to the appllcable 5

'v'Ru1es of Practice, 40 CFR- 168 01 et _gg, At my request the
= part1es, pursuant to Sec.. 168 36(e) of the Ru]es, corresponded |
';.w1th me for: the purpose of accomp11sh1ng some of the purposes

oy of a prehearlng conference (see Sec. ]68 36(a) of the Ru]es)

i
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'A prehearing conferencefand a“hearing were'held\tn'New‘:
York City on February 18, 1976 - The Comp1a1nant was repre- 3
| efsented by Steven A. Dvork1n _Esq., of the ]ega] staff of EPA,

1Reg1on II, and the Respondent was represented by Bernard

Furman, Esq » . | | ‘ -

‘ The part1es have f11ed br1efs and reply br1efs in sup- .
| port of proposed f1nd1ngs of facts, conclus1ons of Taw and

‘order wh1ch I have carefu]]y cons1dered

T-Fingings of Fact

1. The Respondent 1s a corporat1on w1th 1ts pTace of
bu51ness located at 1035 Be]]ev11]e Turnp1ke, Kearney, New
,vJersey Its ~gross saTes are approx1mate1y $1 800 000 annually.
| 2. On or about January 8, 1975, the Respondent held |
 for sa]e a quantity of pest1c1de caTTed Biue SeaT Root . Ra1der
at its estab11shment in Kearney, New Jersey

3. A samp]e of the product" (No 117835) was coTTected
i1n accordance w1th legal procedures by an employee of the 3
‘tEnv1ronmentaT Protect1on Agency on January 8, 1975

4." The product was TabeTed 1n part “For sewers b]ocked
or part1a11y b]ocked w1th tree roots or other organ1c matter "v
j The product is a "pest1c1de" w1th1n the mean1ng of Sec. 2(u)

-~ [7 U.S.C. 136(u)], and is-a. "p]ant regulator" w1th1n the

o mean1ng}of ‘Sec. 2(v) [7 U S C ]36(v)] of the Federa] Insect1-"id ff.it

o c1de Fung1c1de, and Rodent1c1de Act”.?
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L 5} ‘ The product was reg1stered as requ1red by Sec. 4 '
3 of the FIFRA 7 U.S.C. 136(b), at the t1me it was he]d for
1Vsa1e o g ‘,‘,5 IR |
» 6;~chhe:product's label did not contain an 1ngredient
..statement as required by Sec. 2( )(2)(A) » | |
| 'Z.' The statement- "Keep out ‘of reach of ch11dren"
appeared on the s1de pane] of the product s ]abel and not
on the front pane] as requ1red by Sec. 2(q)(1)(G) s
8 The s1gna1 word "Danger" d1d not appear on the
label as requ1red by Sec. 2(q)(1)(G)
, 9. The label d1d not, bear the precaut1onary word :
"Poison" on the front pane] as required 1n connect1on |
with the products reg1strat10n 40 CFR ]62 9(b)
10.  The ]abe] did. not bear the product's ass1gned
reg1strat1on ‘number as requ1red by Sec 2(q)(2)(C)
| 11.  For the .above ment1oned violations, the Respondent
. is subJect to a c1v11 penalty under Sec ]4(a) of the .
~ Federal Insect1c1de Fung1c1de, and Rodent1c1de Act, as

Aamended 7.U.5.C. 136 1(a).

-12. . Taking into consideration the size of Respondent‘s .

bus1ness, the effect on Respondent S ab111ty to ‘continue in

vbu51ness, and the gravity of the v101at1on, it is determ1ned _

",that a, pena]ty of $1 000 1s appropr1ate

L
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. Discussion and Conclusions - LR L e

) Since the aliegationsfand facts injthfs.natter are un;
disputed the case is reduced to a determ]nat1on as to the e ’
“amount ‘of the c1v11 pena]ty to be assessed ;‘ : |

In determ1n1ng the appropr1ateness of the pena]ty the
statute and regu]at1ons requ1re that the fo]low1ng factors”

’ be cons1dered S1ze of Respondent S bus1ness, effect on

'-Respondent s ab1]1ty to cont1nue in bus1ness, and grav1ty
of the v101at1on In eva1uat1ng the grav1ty of the v101at10n
the regu]at1ons requ1re that the f0110w1ng be cons1dered

'h1story of Respondent s comp11ance w1th the Act and good

‘ faith or lack thereof B _ e -
“ . | g . The Respondent S gross sa]es in 1974 were approx1mate]y
e $1,800, 000 As to size of company, it fa]ls into category V
(annual gross sales exceed1ng a m1111on do]]ars) as set forth
in. the Guidelines for the Assessment of Civil Pena]t1es .under
- FIFRA. (39 F.R. 27711, Ju]y 31, 1974) | ‘ |
The Respondent does not argue that its annua] gross sales

~ .are not substant1a1 (one m11110n do]]ars or more) or. that the

1mp051t1on of a pena]ty in the proposed amount w111 effect 1ts

ab111ty to cont1nue in business. The Respondent argues, however,

thate the v1o1atlon was m1nor and.. that no pena]ty shou]d be 1mposed.




It has been he]d in other cases under Sec 14(a) that
grav1ty of the v101at1on" should be cons1dered from two

- J}' aspects--grav1ty of harm and gravity of m1sconduct

‘ As to grav1ty of harm there shouId be con-
sidered the actual or potential harm or damage,
including severity, that resulted or could re-

- -sult from the particular violation.

_ As to gravity of misconduct, matters which
may. be properly considered 1nc1ude such elements
as intention and attitude.of respondent; knowledge
of statutory and regulatory requirements; whether.
there was negligence and if so the degree theredf;

~ position and degree of responsibility of those

- who performed the offending acts; mitigation and
aggravating circumstances; history of compliance

."w1th the Act; and good faith or lack thereof Z/V

‘ " .' Respondent aHeges that the marketing of the product |
PO with the def1c1ent 1abe1 affixed thereto was - not a de]1berate
: or\1ntent1ona1 violation. That it was an oversight for which
"‘there té:no explanation. 1‘TR.'p;'48. | | .
Approx1mate1y elght years ago Respondent purchased the
assets/of Blue Sea] Chem1ca1 Company including the1r stock |

-~ of labels»to_be used_on‘the 50-1b. drums of B]ue’Sea1 Root

Raider. Since sales of this product in this size container -

| ,v*j_f"a. o are so small, the need had not arisen‘to reorder a Supply‘of
* these labels and hence, change the name appear1ng thereon

tfrom B]ue Sea] Chem1ca1

fcdgj}‘ Quoted from In1t1a1 Dec1s1on of ALJ In re Amvac Chem1ca1 :
':frl’,COrporat1on, published in Notices of Judgment under FIFRA
- -No. 1499, issue of" June, 1975
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Company to the name of the Respondent and to a]so rev1ew ;.:

any other def1c1enc1es which m1ght have been apparent upon

~ such a review. Hav1ng.used these-]abels for-six years with- -

. ‘out 1nc1dent Respondent erroneously assumed a]l was in order.3/.t
As- a m1t1gat1ng c1rcumstance and to show good fa1th the

VRespondent urges that 1mmed1ate]y upon be1ng notified that the

label used was 1n v101at1on of the Act, sales of the product &

‘were d1scont1nued all inventory of the product 1n 50 ]b

'14drums was empt1ed from its conta1ners to avo1d acc1denta1

sa]e thereof and a new 1abe1 was subm1tted to EPA for "_ ,
approva] * Such act1on wh11e commendab]e,vls not a m1t1gat1ng
tefactor s1nce it was in the 1nterest of Respondent and served
its purpose of avo1d1ng further prosecut1on
‘As to gravity of harm there shou]d be considered the
actual or potential harm or damage, 1nc]ud1ng severity,
that resu]ted or cou]d resu]t from the part1cu1ar v1o]at1on
Dr Sand1fer, one of two phys1c1ans who test1f1ed on
i, behalf of Comp1a1nant test1f1ed that severe harm and - even

death could result from a misuse of the product, the 1ngred- . 3

-ient being 94% sodium hydroxide (]ye);~'This-fact was not

s

disputed and, jn'fact, wasRagreed,to‘by:Respondent.

e

3/ .. When the 52 and 20 pound supply of 11thographed cans for LR
- the product was exhausted, Respondent submitted the labels * .
, w1th the ‘name change to EPA for approva] fer : :
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Thus, it dis apparent that there is potent1a1 harm from -
,the m1suse of the product | | |
. One of the purposes - of reg1strat1on is to prevent the
"Qmarketlng of pest1c1des that have the potent1a1 of caus1ng .
bharm or 1nJury and proof of actual harm or 1n3ury is not
* necessary 1n-cons1der1ng gravity of harm. _ .
oL Ne1ther of the two doctors testified as to-any actua]
- knowledge of injury due to misuse of the product here 1n .
' questlon '_ “
Asrto-gravity,ofamiSConduct'one of”the»faCtors to'be 4
| considered:is Whether-Respondent had knowledge of the réquiree ‘
ments of the Act. The Respondent has acknowledged that it was
- aware of a]l reg1strat1on requ1rements of the Act TR. p. 62.
The Respondent may not have had any intention to vjo—;'
1ate:the requirements of the statute in this instance, but .
intent to v101ate is not an element of the offense in a

civil penalty proceed1ng Cf Un1ted States V. Dotterwelch

_320 U, S, 277 (1943) “United States V. Ba11nt 258 u. S 250
(1922). ' |
Other a]]eged m1t1gat1ng factors re]at1ng to degree of

'm1sconduct such as the fact that Respondent d1d not prepare

the_]abe],.on]y 32 drums w1th a value of $650.00 were sold and




that some caut1onary 1nformat1on 1s set forth on the 1abe]

even though not properly p]aced do not, in my op1n1on, serve

to m1t1gate the v1o]at1ons charged
| Certain other factors do, however, in my op1n1on,'serve

to m1t1gate the degree of misconduct. The"Respondent has not-

~in the past been the subJect of even a warnlng notice from EPA

or its predecessor and the product was not ava11ab1e for reta11
purchase by the general public and was so]d only to p]umb1ng
who]esa]ers w1th d1rect1ons for use d1rected to Journeymen or -
master plumbers. | | |

Wh11e the v1s1b111ty of the entlre contents of the 1abe]

_'when p]aced on the 50-1b. ‘drum measuring 12 1nches in dlameter

is quite good, the regulations require the caut1onary 1nforma- ;

't1on and 1ngred1ent statement to be placed on the front pane]

These are techn1ca1 requ1rements which are, in my opinion,
founded on solid reasoning.

Wh11e Respondent urges that the v1olat10ns were not intent1ona1

‘but mere: overs1ght 1 f]nd that s1nce it knew of the requ1rements of |

the Act its failure to review and revise the label in quest1on ‘

~constitutes neg]1gence

I have taken 1nto account all of ‘the factors that are

requ1red to be cons1dered in determ1n1ng the approprlateness

-of the penalty I am of the v1ew that the proposed penalty

of $5 000.00 is 1nappropr1ate and shou]d be reduced to $1 000 i.
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‘ T he proposed Findings of Fact and Conclusions submitted
byvthe parties have been considered To the extent that they
are con51stent with F1nd1ngs of Fact, and D]SCUSS]OH and Con-
‘ c1us1ons herein, they are granted, otherwise they are denied.
Having,considered the entire record and based on the
Findings of Fact, and D1scuss1on and Conc]us1ons herein, it
is pnoposed that the f0110w1ng order be 1ssued |

Final Order
Pursuant to Sec. 14(a)(1) of the Federal Insecticide,
* Fungicide, and Rodenticide Act, as amended (7 U.S.C. 136
‘ S e 1(a)(1)), a civil ‘penalty of $1 000 00 is assessed aga1nst
‘ Respondent, C]oroben Chem1ca1 Cor‘poratwn for the violation -

wh1ch has been estab]1shed on the bas1s .of the amended

/ p’%

Edward B. Finch
Administrative Law Judge -

comp1a1nt issued on November 6,

June 10, 1976

; Unless appeal is . taken by the f111nq of exceptions
_pursuant to Sec. 168.51 of the Rules of Practice or the
,Reu1ona1 Administrator elects to review this decision on
his own motion, the order sha1] become the final order

! of the Reg1ona1 Adm1n1strator (See Sec '168.46(c).)




